B~ W

© 00 N O O b WODN

[ S S
W NPk O

SECOND REGULAR SESSION

HOUSE BILL NO. 1802

91ST GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES SMITH AND HOSMER (Co-sponsors).

Read 1% time February 5, 2002, and 1000 copies ordered printed.
TED WEDEL, Chief Clerk
4327L.011

AN ACT

To repeal sections 536.010, 536.063, 536.067, 536.070, 536.073, 536.077, 536.080, 536.083,
621.015, 621.045, and 621.100, RSMo, and to enact in lieu thereof nine new sections
relating to administrative hearing procedures, with an effective date.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 536.010, 536.063, 536.067, 536.070, 536.073, 536.077, 536.080,
536.083, 621.015, 621.045, and 621.100, RSMo, are repealed and nine new sections enacted in
lieu thereof, to be known as sections 536.010, 536.063, 536.067, 536.070, 536.077, 621.015,
621.045, 621.047, and 621.100, to read as follows:

536.010. For the purpose of this chapter:

(1) "Agency" means any administrative officer or body existing under the constitution
or by law [and authorized by law or the constitution to make rules or to adjudicate contested
cases];

(2) "Contested case" meansaproceeding before[an agency] theadministrativehearing
commission in which legal rights, duties or privileges of specific parties are required by law to
be determined after hearing;

(3) "Commission" meansthe administrative hearing commission;

(4) Theterm "decision” includes decisions and orders whether negative or affirmative
inform;

[(4)] (5) "Rule" means each agency statement of general applicability that implements,
interprets, or prescribes law or policy, or that describes the organization, procedure, or practice
reguirements of any agency. Theterm includesthe amendment or repeal of an existing rule, but

EXPLANATION — Matter enclosed in bold faced brackets[thus] in thishill isnot enacted and isintended
to be omitted in the law.
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does not include:

(a) A statement concerning only the internal management of an agency and which does
not substantially affect the legal rights of, or procedures available to, the public or any segment
thereof;

(b) A declaratory ruling issued pursuant to section 536.050, or an interpretation issued
by an agency with respect to a specific set of facts and intended to apply only to that specific set
of facts;

(c) Anintergovernmental, interagency, or intraagency memorandum, directive, manual
or other communication which does not substantially affect the legal rights of, or procedures
available to, the public or any segment thereof;

(d) A determination, decision, or order in a contested case;

(e) Anopinion of the attorney general;

(f) Those portionsof staff manuals, instructions or other statementsissued by an agency
which set forth criteria or guidelines to be used by its staff in auditing, in making inspections,
in settling commercial disputes or negotiating commercial arrangements, or in the selection or
handling of cases, such as operational tactics or allowable tolerances or criteriafor the defense,
prosecution, or settlement of cases, when the disclosure of such statements would enable law
violatorsto avoid detection, facilitate disregard of requirementsimposed by law, or giveaclearly
improper advantage to persons who are in an adverse position to the state;

(g9) A specification of the prices to be charged for goods or services sold by an agency
as distinguished from alicense fee, or other fees,

(h) A statement concerning only the physical servicing, maintenance or care of publicly
owned or operated facilities or property;

(i) A statement relating to the use of a particular publicly owned or operated facility or
property, the substance of which isindicated to the public by means of signsor signals;

(1) A decision by an agency not to exercise a discretionary power;

(k) A statement concerning only inmates of an institution under the control of the
department of corrections and human resources or the division of youth services, students
enrolled in an educational institution, or clients of ahealth care facility, when issued by such an
agency;

() Statements or requirements establishing the conditions under which persons may
participate in exhibitions, fairs or similar activities, managed by the state or an agency of the
state;

(m) Income tax or sales forms, returns and instruction booklets prepared by the state
department of revenue for distribution to taxpayers for use in preparing tax returns.

[(5)] (6) "State agency" means each board, commission, department, officer or other
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administrative officeor unit of the state other than the general assembly, the courts, thegovernor,
or apolitical subdivision of the state, existing under the constitution or statute, and authorized
by the constitution or statute to make rules [or to adjudicate contested cases).

536.063. [In any contested case:

(1) Thecontested case shall be commenced by thefiling of awriting by which the party
or agency ingtituting the proceeding seeks such action as by law can be taken by the agency only
after opportunity for hearing, or seeks a hearing for the purpose of obtaining a decision
reviewabl e upon therecord of the proceedingsand evidence at such hearing, or upon such record
and additional evidence, either by a court or by another agency. Answering, intervening and
amendatory writings and motions may befiled in any case and shall be filed where required by
rule of the agency, except that no answering instrument shall be required unless the notice of
institution of the case states such requirement. Entries of appearance shall be permitted.

(2) Anywriting filed whereby affirmativerelief issought shall statewhat relief issought
or proposed and the reason for granting it, and shall not consist merely of statements or charges
phrased in the language of a statute or rule; provided, however, that this subdivision shall not
apply when the writing is a notice of appeal as authorized by law.

(3) Reasonable opportunity shall be given for the preparation and presentation of
evidence bearing on any issue raised or decided or relief sought or granted. Where issues are
tried without objection or by consent, such issues shall be deemed to have been properly before
the agency. Any formality of procedure may be waived by mutual consent.

(4) Every writing seeking relief or answering any other writing, and any motion shall
state the name and address of the attorney, if any, filing it; otherwisethe name and address of the
party filing it.

(5) By rulethe agency may require any party filing such awriting to furnish, in addition
to the original of such writing, the number of copies required for the agency's own use and the
number of copies necessary to enable the agency to comply with the provisions of this
subdivision hereinafter set forth. The agency shall, without charge therefor, mail one copy of
each such writing, as promptly as possible after it isfiled, to every party or hisattorney who has
filed awriting or who has entered his appearance in the case, and who has not theretofore been
furnished with a copy of such writing and shall have requested copies of the writings; provided
that in any case where the parties are so numerous that the requirements of this subdivision
would be unduly onerous, the agency may in lieu thereof (a) notify all parties of the fact of the
filing of such writing, and (b) permit any party to copy such writing.] 1. The administrative
hearing commission shall conduct hearings and make findings of fact and conclusions of
law in any contested case commenced by either a state agency or an affected party.
Hearingsconducted pur suant tothissection shall conformwith therulesof civil procedure.
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It shall not be necessary for a person to berepresented by counsel in order toinstitute or
defend any such proceeding, and the commission shall adopt rulesand procedureswhich
shall facilitate the filing and processing of such proceedings where a person is not
represented by counsel.

2. The commission may stay or suspend any action of a state agency pending the
commission'sfindings and determination in a contested case.

3. Inany contested case, the procedural rulespromulgated by the commission shall
apply.

536.067. In any contested case:

(1) The[agency] commission shall promptly mail anotice of institution of the caseto
all necessary parties, if any, and to all persons designated by the moving party and to any other
persons to whom the [agency] commission may determine that notice should be given. The
[agency] commission or its clerk or secretary shall keep a permanent record of the persons to
whom such notice was sent and of the addresses to which sent and the time when sent. Where
acontested case would affect therights, privileges or duties of alarge number of personswhose
interests are sufficiently similar that they may be considered as a class, notice may in a proper
case be given to areasonable number thereof asrepresentatives of such class. Inany casewhere
the name or address of any proper or designated party or person is not known to the [agency]
commission, and where notice by publication is permitted by law, then notice by publication
may be given in accordance with any rule or regulation of the [agency] commission or if there
isno such rule or regulation, then, in aproper case, the [agency] commission may by a special
order fix the time and manner of such publication.

(2) Thenoticeof institution of the caseto bemailed as provided in thissection shall state
in substance:

(@) The caption and number of the case;

(b) That awriting seeking relief hasbeenfiled in such case, thedateit wasfiled, and the
name of the party filing the same;

(c) A brief statement of the matter involved in the case unless a copy of the writing
accompanies said notice;

(d) Whether an answer to thewriting isrequired, and if so the datewhen it must befiled;

(e) That acopy of the writing may be obtained from the [agency] commission, giving
the addressto which application for such acopy may be made. Thismay be omittedif the notice
is accompanied by a copy of such writing;

(f) The location in the Code of State Regulations of any rules of the [agency]
commission regarding discovery or astatement that the[agency] commission shall send acopy
of such rules on request;
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(3) Unlessthe notice of hearing hereinafter provided for shall have beenincluded in the
notice of institution of the case, the[agency] commission shall, as promptly aspossible after the
time and place of hearing have been determined, mail anotice of hearing to the moving party and
to all persons and parties to whom a notice of institution of the case was required to be or was
mailed, and al so to any other personswho may thereafter have becomeor have been made parties
to the proceeding. The notice of hearing shall state:

(& The caption and number of the case;

(b) Thetime and place of hearing;

(4) No hearing in a contested case shall be had, except by consent, until a notice of
hearing shall have been given substantially as provided in this section, and such notice shall in
every case be given areasonable time before the hearing. Such reasonable time shall be at least
ten days except in cases where the public morals, health, safety or interest may make a shorter
time reasonabl e; provided that when alonger timethan ten daysis prescribed by statute, no time
shorter than that so prescribed shall be deemed reasonable.

536.070. [Inany contested case:

(1) Oral evidence shall be taken only on oath or affirmation.

(2) Each party shall havetheright to call and examine witnesses, to introduce exhibits,
to cross-examine opposi ng witnesses on any matter rel evant to theissues eventhough that matter
was not the subject of the direct examination, to impeach any witness regardless of which party
first called him to testify, and to rebut the evidence against him.

(3) A party who does not testify in his own behalf may be called and examined as if
under cross-examination.

(4) Each agency shall cause al proceedingsin hearingsbeforeit to be suitably recorded
and preserved. A copy of the transcript of such a proceeding shall be made available to any
interested person upon the payment of afee which shall in no case exceed the reasonable cost
of preparation and supply.

(5) Records and documents of the agency which are to be considered in the case shall
be offered in evidence so as to become apart of the record, the same as any other evidence, but
the records and documents may be considered as a part of the record by reference thereto when
so offered.

(6) Agencies shall take official notice of all matters of which the courts take judicial
notice. They may also take official notice of technical or scientific facts, not judicialy
cognizable, within their competence, if they notify the parties, either during a hearing or in
writing before a hearing, or before findings are made after hearing, of the facts of which they
propose to take such notice and give the parties reasonabl e opportunity to contest such facts or
otherwise show that it would not be proper for the agency to take such notice of them.
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(7) Evidencetowhich an objectionissustained shall, at the request of the party seeking
to introduce the same, or at the instance of the agency, nevertheless be heard and preserved in
the record, together with any cross-examination with respect thereto and any rebuttal thereof,
unlessit iswholly irrelevant, repetitious, privileged, or unduly long.

(8) Any evidence received without objection which has probative value shal be
considered by the agency along with the other evidencein the case. Therulesof privilege shall
be effective to the same extent that they are now or may hereafter bein civil actions. Irrelevant
and unduly repetitious evidence shall be excluded.

(9) Copiesof writings, documentsand records shall be admissiblewithout proof that the
originals thereof cannot be produced, if it shall appear by testimony or otherwise that the copy
offered isatrue copy of theoriginal, but the agency may, nevertheless, if it believestheinterests
of justice so require, sustain any objection to such evidence which would be sustained were the
proffered evidence offered in a civil action in the circuit court, but if it does sustain such an
objection, it shall givethe party offering such evidence reasonabl e opportunity and, if necessary,
opportunity at alater date, to establish by evidence the facts sought to be proved by the evidence
to which such objection is sustained.

(20) Any writing or record, whether in theform of an entry in abook or otherwise, made
as amemorandum or record of an act, transaction, occurrence or event, shall be admissible as
evidence of the act, transaction, occurrence or event, if it shall appear that it was made in the
regular course of any business, and that it was the regular course of such businessto make such
memorandum or record at the time of such act, transaction, occurrence, or event or within a
reasonable time thereafter. All other circumstances of the making of such writing or record,
including lack of personal knowledge by the entrant or maker, may be shown to affect theweight
of such evidence, but such showing shall not affect its admissibility. Theterm "business' shall
include business, profession, occupation and calling of every kind.

(11) The results of statistical examinations or studies, or of audits, compilations of
figures, or surveys, involving interviews with many persons, or examination of many records,
or of long or complicated accounts, or of a large number of figures, or involving the
ascertainment of many related facts, shall be admissible as evidence of such results, if it shall
appear that such examination, study, audit, compilation of figures, or survey was made by or
under the supervision of awitness, who is present at the hearing, who testifies to the accuracy
of such results, and who issubject to cross-examination, and if it shall further appear by evidence
adduced that the witness making or under whose supervision such examination, study, audit,
compilation of figures, or survey was made was basically qualified to make it. All the
circumstancesrelating to the making of such an examination, study, audit, compilation of figures
or survey, including the nature and extent of the qualifications of the maker, may be shown to
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affect the weight of such evidence but such showing shall not affect its admissibility.

(12) Any party or the agency desiring to introduce an affidavit in evidence at ahearing
in acontested case may serve on al other parties (including, in aproper case, the agency) copies
of such affidavit in the manner hereinafter provided, at any time before the hearing, or at such
later time as may be stipulated. Not later than seven days after such service, or at such later time
asmay be stipulated, any other party (or, in aproper case, the agency) may serve on the party or
the agency who served such affidavit an objection to the use of the affidavit or some designated
portion or portionsthereof ontheground that it isintheform of an affidavit; provided, however,
that if such affidavit shall have been served lessthan eight days before the hearing such objection
may be served at any time before the hearing or may be made orally at the hearing. If such
objection isso served, the affidavit or the part thereof to which objection was made, may not be
used except in ways that would have been permissible in the absence of this subdivision;
provided, however, that such objection may be waived by the party or the agency making the
same. Failureto serve an objection asaforesaid, based on the ground aforesaid, shall constitute
awaiver of all objectionsto theintroduction of such affidavit, or of the partsthereof with respect
to which no such objection was so served, on the ground that it isin the form of an affidavit, or
that it constitutesor containshearsay evidence, or that it isnot, or contains matterswhich arenot,
the best evidence, but any and all other objections may be made at the hearing. Nothing herein
contained shall prevent the cross-examination of the affiant if he is present in obedience to a
subpoena or otherwise and if he is present, he may be called for cross-examination during the
case of the party who introduced the affidavit in evidence. If the affidavit isadmissible in part
only it shall be admitted as to such part, without the necessity of preparing anew affidavit. The
manner of serviceof such affidavit and of such objection shall be by delivering or mailing copies
thereof to the attorneys of record of the parties being served, if any, otherwise, to such parties,
and service shall be deemed complete upon mailing; provided, however, that when the parties
are so numerous as to make service of copies of the affidavit on al of them unduly onerous, the
agency may make an order specifying on what parties service of copies of such affidavit shall
be made, and in that case a copy of such affidavit shall be filed with the agency and kept
available for inspection and copying. Nothing in this subdivision shall prevent any use of
affidavits that would be proper in the absence of this subdivision.] 1. The administrative
hearingcommission shall promulgaterulestoapply exclusively to proceedingsarisingfrom
contested cases as defined in section 536.010. Rules of procedure adopted under the
authority of this section shall be designed to simplify the maintenance of actions and to
enable review to be sought, where appropriate, without the need to be represented by
independent counsel.

2. Any ruleor portion of arule, asthat term isdefined in section 536.010, that is
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created under the authority delegated in this section shall become effective only if it
complies with and is subject to all of the provisions of this chapter and, if applicable,
section 536.028. This section and this chapter are nonseverable and if any of the powers
vested with the general assembly pursuant to thischapter, toreview, to delay the effective
date or to disapprove and annul a rule are subsequently held unconstitutional, then the
grant of rulemaking authority and any rule proposed or adopted after August 28, 2002,
shall beinvalid and void.

536.077. In any contested case before [an agency created by the constitution or state
statute] the commission, such [agency] commission shall upon request of any party issue
subpoenas and shall in a proper case issue subpoenas duces tecum. Subpoenas other than
subpoenas duces tecum shall on request of any party be issued with the caption and number of
the case, the name of the witness, and the datefor appearancein blank, but such caption, number,
name and date shall befilledin by such party before service. Subpoenas shall extend to all parts
of the state, and shall be served and returned asin civil actionsin thecircuit court. Thewitness
shall be entitled to the same fees and, if compelled to travel more than forty miles from his or
her place of residence, shall be entitled to the same tender of feesfor travel and attendance, and
at the same time, asis now or may hereafter be provided for witnesses in civil actions in the
circuit court, such feesto be paid by the party or [agency] commission subpoenaing himor her,
except where the payment of such fees is otherwise provided for by law. The [agency]
commission shall enforce subpoenas by applying to ajudge of the circuit court of the county of
the hearing or of any county where the witness resides or may be found, for an order upon any
witness who shall fail to obey a subpoena to show cause why such subpoena should not be
enforced, which said order and acopy of the application therefor shall be served upon thewitness
in the same manner as a summons in a civil action, and if the said circuit court shall, after a
hearing, determine that the subpoena should be sustained and enforced, said court shall proceed
to enforce said subpoenain the same manner as though said subpoenahad beenissuedinacivil
case in the circuit court. [Any such agency] The commission may delegate to any member,
officer, or employee thereof the power to issue subpoenas in contested cases; provided that,
except where otherwise authorized by law, subpoenas duces tecum shall beissued only by order
of the [agency or amember thereof] commission.

621.015. The "Administrative Hearing Commission™ is assigned to the office of
administration. It shall consist of no morethan [three] six commissioners. The commissioners
shall be appointed by the governor with the advice and consent of the senate. The term of each
commissioner shall be for six years and until hisor her successor is appointed, qualified and
sworn. The commissioners shall be attorneys at law admitted to practice before the supreme
court of Missouri, but shall not practicelaw during their term of office. Each commissioner shall
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receive annual compensation of fifty-one thousand dollars plus any salary adjustment provided
pursuant to section 105.005, RSMo. Each commissioner shall also be entitled to actual and
necessary expenses in the performance of his or her duties. The [office] offices of the
administrative hearing commission shall belocated in [the City of Jefferson] Jeffer son City, St.
Louis, Kansas City and Springfield and it may employ necessary clerical assistance,
compensation and expenses of the commissionersto be paid from appropriations from general
revenue made for that purpose.

621.045. 1. The administrative hearing commission shall conduct hearings and make
findings of fact and conclusions of law in those cases when, under the law, alicense issued by
any of thefollowing agencies may be revoked or suspended or when the licensee may be placed
on probation or when an agency refuses to permit an applicant to be examined upon hisor her
gualifications or refuses to issue or renew a license of an applicant who has passed an
examinationfor licensure or who possessesthe qualificationsfor licensure without examination:

Missouri State Board of Accountancy

Missouri Board of Registration for Architects, Professional Engineers and Land
Surveyors

Board of Barber Examiners

Board of Cosmetology

Board of Chiropody and Podiatry

Board of Chiropractic Examiners

Missouri Dental Board

Board of Embalmers and Funeral Directors

Board of Registration for the Healing Arts

Board of Nursing

Board of Optometry

Board of Pharmacy

Missouri Real Estate Commission

Missouri Veterinary Medical Board

Supervisor of Liquor Control

Department of Health and Senior Services

Department of Insurance

Department of Mental Health

2. [If inthefuturethere are created by law any new or additional] Notwithstanding any
other provision of law to the contrary, any administrative agencies which have the power to
issue, revoke, suspend, or place on probation any license|, thenthose agenciesare] shall alsofall
under the provisions of this law.
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3. Notwithstanding any other provision of this section to the contrary, after August 28,
1995, in order to encourage settlement of disputes between any agency described in subsection
1 of this section and its licensees, any such agency shall:

(1) Provide the licensee with a written description of the specific conduct for which
discipline is sought and a citation to the law and rules allegedly violated, together with copies
of any documentswhich arethebasisthereof, or fileacontested case against thelicensee, at | east
thirty days prior to offering the licensee a settlement proposal, and provide the licensee with an
opportunity to respond to the allegations;

(2) If no contested case has been filed against the licensee, allow the licensee at |east
sixty days, fromthedate of mailing, during whichto consider theagency'sinitial settlement offer
and discuss the terms of such settlement offer with the agency;

(3) If no contested case has been filed against the licensee, advise the licensee that the
licensee may, either at the timethe settlement agreement issigned by all parties, or within fifteen
daysthereafter, submit the agreement to the administrative hearing commission for determination
that the facts agreed to by the parties to the settlement constitute grounds for denying or
disciplining the license of the licensee; and

(4) Inany contact pursuant to this subsection by the agency or its counsel with alicensee
who is not represented by counsel, advise the licensee that the licensee has the right to consult
an attorney at the licensee's own expense.

4. If the licensee desires review by the administrative hearing commission pursuant to
subdivision (3) of subsection 3 of thissection at any time prior to the settlement becoming final,
the licensee may rescind and withdraw from the settlement and any admissions of fact or law in
the agreement shall be deemed withdrawn and not admissible for any purposes under the law
against the licensee. Any settlement submitted to the administrative hearing commission shall
not be effective and final unless and until findings of fact and conclusions of law are entered by
the administrative hearing commission that the facts agreed to by the parties to the settlement
constitute grounds for denying or disciplining the license of the licensee.

5. Asto a matter settled prior to August 28, 1995, by consent agreement or agreed
settlement, any party to aconsent agreement or agreed settlement, other than astate agency, after
having received written notice at their last known address known to the agency from the
respective licensing agency of aperson's rights under this section, shall have six monthstofile
an actioninthe circuit court of Cole County contesting the authority of any agency described in
subsection 1 of this section to enter into such consent agreement or agreed settlement. Any
consent agreement or agreed settlement which is not invalidated by the court pursuant to this
subsection shall be given full force and effect by all courts and agencies.

6. Notwithstanding any other provisionsof law, any contested casefiled on or after
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January 1, 2003, relating to licensees or certificate holdersnot previously covered by this
section shall be brought initially beforethe commission and the commission shall conduct
hearings and make findings of fact and conclusions of law. Any case pending which has
not had a hearing completed by January 1, 2003, shall betransferred to the commission.
Any pending case that has been heard prior to January 1, 2003, shall remain with the
agency hearing the matter pending the disposition of the case.

7. In any case brought before the commission pursuant to this section, the state's
interest shall be represented by the attorney general or hisdesignee.

621.047. 1. Notwithstanding any other provision of law to the contrary, the
commission shall conduct all hearingsand makefindingsof fact and conclusionsof law in
any contested case, other than cases brought pursuant to chapter 287, RSMo, as defined
in section 536.010, RSMo.

2. Any contested casefiled on or after January 1, 2003, shall be brought initially
beforethecommission rather than theagency that previously conducted theinitial hearing
of such case. Any case pendingwhich hasnot had ahearing completed by January 1, 2003,
shall be transferred to the commission. Any pending case that has been heard prior to
January 1, 2003, shall remain with the agency hearing the matter pending the disposition
of the case.

3. In any case brought before the commission pursuant to this section, the state's
interest shall be represented by the attorney general or hisdesignee.

621.100. 1. Upon receipt of a written complaint from an agency [named in section
621.045] in a case relating to a holder of alicense granted by such agency, or upon receipt of
such complaint from the attorney general, the administrative hearing commission shall cause a
copy of said complaint to be served upon such licenseein person or by certified mail, together
with anotice of the place of and the date upon which the hearing on said complaint will be held.
In any caseinitiated upon complaint of the attorney general, the agency which issued thelicense
shall be given notice of such complaint and the date upon which the hearing will be held by
delivery of acopy of such complaint and noticeto the office of such agency or by certified mail.
Such agency may intervene and may retain the services of legal counsel to represent it in such
case.

2. Inany caseinitiated under this section, the custodian of the records of an agency may
prepare asworn affidavit stating truthfully pertinent information regarding the license status of
the licensee charged in the complaint, including only: the name of the licensee; his license
number; its designated date of expiration; the date of his original Missouri licensure; the
particular profession, practice or privilege licensed; and the status of his license as current and
active or otherwise. This affidavit shall be received as substantial and competent evidence of
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17 thefacts stated therein notwithstanding any objection as to the form, manner of presentment or
18 admissibility of this evidence, and shall create a rebuttable presumption of the veracity of the
19 dtatements therein; provided, however, that the procedures specified [in] by the rules of the
20 administrative hearing commission promulgated pur suant to section 536.070, RSMo, shall
21 apply to the introduction of this affidavit in any case where the status of thislicense constitutes
22 amaterial issue of fact in the proof of the cause charged in the complaint.

[536.073. 1. In any contested case before an agency created by the
constitution or state statute, any party may take and use depositions in the same
manner, upon and under the same conditions, and upon the same notice, asisor may
hereafter be provided for with respect to the taking and using of depositionsin civil
actions in the circuit court; provided, that any commission which may be required
shall be sued out of the circuit court or the office of the clerk thereof, within and for
the county where the headquarters of the agency islocated or where the hearingisto
be held; and provided further, that no commissioner shall be appointed for the taking
in this state of depositions.

2. In addition to the powers granted in subsection 1 of this section, any
agency authorized to hear acontested case may make rulesto provide that the parties
may obtain all or any designated part of the same discovery that any Missouri
supreme court rule provides for civil actions in circuit court. The agency may
enforcediscovery by the same methods, termsand conditionsas provided by supreme
court rulein civil actionsin the circuit court. Except as otherwise provided by law,
no agency discovery order which:

(1) Requiresaphysical or mental examination;

(2) Permitsentrance upon land or inspection of property without permission
of the owner; or

(3) Purportsto hold any person in contempt;
shall be enforceable except upon order of the circuit court of the county in which the
hearing will be held or the circuit court of Cole County at the option of the person
seeking enforcement, after notice and hearing.

3. The administrative hearing commission shall adopt rules providing for
informal disposition of a contested case by stipulation, consent order, agreed
settlement or by disposition in the nature of default judgment, judgment on the
pleadings, or summary judgment. No such rules shall be made by the administrative
hearing commission under this provision except in accordance with section 536.021
and after a public hearing.

4. Noruleor portion of arule promulgated under the authority of thischapter
shall become effective until it has been approved by the joint committee on
administrative rules in accordance with the procedures provided herein, and the
delegation of the legidlative authority to enact law by the adoption of such rulesis
dependent upon the power of the joint committee on administrative rules to review
and suspend rules pending ratification by the senate and the house of representatives
as provided herein.
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5. Uponfiling any proposed rule with the secretary of state, thefiling agency
shall concurrently submit such proposed rule to the committee, which may hold
hearings upon any proposed rule or portion thereof at any time.

6. A final order of rulemaking shall not be filed with the secretary of state
until thirty days after such final order of rulemaking has been received by the
committee except as provided in this subsection. The committee may hold one or
more hearings upon such final order of rulemaking during the thirty-day period. If
the committee does not disapprove such order of rulemaking within the thirty-day
period, thefiling agency may file such order of rulemaking with the secretary of state
and the order of rulemaking shall be deemed approved. Contrary provisions of the
law notwithstanding, if the committee approves a proposed rule prior to the
expiration of the period for review, it shall notify thefiling agency and the secretary
of state at which point the final order of rulemaking may be filed.

7. The committee may, by majority vote of the members, suspend the order
of rulemaking or portion thereof by action taken prior to thefiling of the final order
of rulemaking only for one or more of the following grounds:

(1) Anabsence of statutory authority for the proposed rule;

(2) Anemergency relating to public health, safety or welfare;

(3) The proposed ruleisin conflict with state law;

(4) A substantial change in circumstance since enactment of the law upon
which the proposed rule is based,

(5) The proposed ruleis arbitrary and capricious.

8. If thecommittee disapprovesany rule or portion thereof, thefiling agency
shall not file such disapproved portion of any rule with the secretary of state and the
secretary of state shall not publish in the Missouri Register any final order of
rulemaking containing the disapproved portion.

9. If the committee disapproves any rule or portion thereof, the committee
shall report its findings to the senate and the house of representatives. No rule or
portion thereof disapproved by the committee shall take effect so long as the senate
and the house of representatives ratify the act of the joint committee by resolution
adopted in each house within thirty legislative days after such rule or portion thereof
has been disapproved by the joint committee.

10. Upon adoption of arule as provided herein, any such rule or portion
thereof may be suspended or revoked by the genera assembly either by hill or,
pursuant to section 8, article IV of the constitution, by concurrent resolution upon
recommendation of thejoint committee on administrativerules. Thecommitteeshall
beauthorized to hold hearings and makerecommendati ons pursuant to the provisions
of section 536.037. The secretary of state shall publish in the Missouri Register, as
soon as practicable, notice of the suspension or revocation.]

[536.080. 1. In contested cases each party shall be entitled to present oral
arguments or written briefs at or after the hearing which shall be heard or read by
each officia of the agency who renders or joinsin rendering the final decision.

2. In contested cases, each official of an agency who renders or joins in
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rendering a final decision shall, prior to such final decision, either hear all the
evidence, read the full record including all the evidence, or personally consider the
portions of the record cited or referred to in the arguments or briefs. The partiesto
a contested case may by written stipulation or by oral stipulation in the record at a
hearing waive compliance with the provisions of this section.]

[536.083. Notwithstanding any other provision of law to the contrary, in any
administrative hearing conducted under the procedures established in this chapter,
and in any other administrative hearing conducted under authority granted any state
agency, no person who acted asahearing officer or who otherwise conducted thefirst
administrative hearing involving any single issue shall conduct any subsequent
administrative rehearing or appeal involving the same issue and same parties.]

Section B. Therepea and reenactment of sections536.010, 536.063, 536.067, 536.070,

2 536.073, 536.077, 836.080, and 836.083 shall become effective January 1, 2003.
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